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Say on pay
The current austere climate has catapulted executive pay to the top of
the media’s agenda, as the gap between rich and poor appears more
pronounced than ever. To the public at large generous pay packets go
against the grain of the cutbacks they have seen elsewhere. If the UK
economy is really struggling to the extent they have been told it is, how
can these packages be justified, or indeed affordable?
For those who set remuneration, however, there are many factors at play –
perhaps the most important of which is talent retention. Participants at the
latest Chartered Secretary Roundtable highlighted the fact that companies
often feel compelled to pay for the best and fear they will lose talent if
they do not maintain, or indeed raise, rates of pay. Government proposals
to disclose remuneration would only make matters worse, as executives
would be able to see what they could receive elsewhere.
The discussion centred on this key conflict between public
perception and the realities of the marketplace, and sought
to identify possible solutions or points of compromise.

Rachael Johnson
Editor of Chartered Secretary
rjohnson@icsaglobal.com

The subject of executive pay is a heavily-debated media topic at the
moment. Add to this the consultations being carried out by the Department
for Business, Innovation and Skills on Executive Remuneration itself and
the Future of Narrative Reporting, plus the Kay review of
UK Equity Markets, and you have a very topical subject
for UK plcs.
The latest Chartered Secretary Roundtable on this
subject, which was attended by a number of industry
experts, as well as our own Peter Swabey and Doug
Armour, was a lively and interesting debate which
I’m sure you will find very insightful.

Wayne Story
Chief Executive of Equiniti
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Reality
check
Rachael Johnson looks at the gap between
perception and reality when it comes to director
pay, and asks if there is anything that can be
done to address it.

D

irector remuneration
is certainly an issue
that has been gracing
the headlines of
late. In the current
economic climate it
is a highly emotive
topic, as director’s pay and bonuses
are seen as being out of line with
those of the rest of the country. The
Government is certainly aware of
public sentiment; the Department for
Business, Innovation and Skills (BIS)
has recently released a discussion
paper offering various options, which
may help to redress the balance. It
was with this in mind that a group
of specialists in the field met to
discuss the current issues, look at
the Government’s suggestions, as
well as the Association of British
Insurers (ABI)’s new principles, and
consider what action shareholders and
companies can take.
The group acknowledged that one
of the main problems in this area
was a gap between the perception of
executive pay and the reality, which
4
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is exacerbated by the current harsh
economic climate. It was argued that
companies and regulators have to
respond to the public mood. Many
around the table felt that the real issue
driving director remuneration was not
fairness, but market forces. There was
a strong feeling that, more often than
not, remuneration committees strive
to find a fair rate of pay for board
members and that no remuneration
committee seeks to reward for failure.
Keeping hold of talent
There is also the question of retention
to take into account – in particular
that companies are expected to pay
for the best. It was argued that,
as there are not a huge amount of
talented chief executives available for
companies to pick and choose from,
when a company finds one, it is likely
to pay to keep that person. Equally,
the feeling was that investors know
that this is the case. One proposal
that has been put forward is for full
disclosure of executive pay, however
roundtable participants considered that

this in itself may create a retention
problem, because executives will
see what they could earn elsewhere
and will look to move. Essentially it
was considered that the purpose of
executive remuneration is to reward
in a way that will ensure talent is
retained, so that the company’s
success continues. The question that
remained was to how that purpose
can be achieved in a way that can
be viewed as being fair, for both the
executive and the public.
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picture? Some suggested that
there is an issue with remuneration
consultants, who in some cases
advise that a company should seek
to be in the upper quartile, which
is not possible in every case. Others
suggested that pay could relate to
profit, rather than to performance,
to make it easier to measure whether
that pay is fair. Many recognised that
in a lot of cases, as long as a company
is able to explain to its shareholders
the reasons why executive pay
doesn’t relate to performance, those
shareholders will understand why the
company has done what it has done
and will not object.

Companies are expected to pay
for the best.
Fairness
One issue in this area is that if
executive remuneration is considered
to be unfair, then how can we begin
to understand what fair looks like, and
how can we measure that? If you look
to link pay to performance, then how

do you measure performance – do
you use key performance indicators,
or is there another measure that
you can use? Should you use total
shareholder return and if so are there
any conditions you should attach to
it to ensure it gives you an accurate

Government perspective
In terms of the BIS discussion paper,
it was argued that a lot of the
suggestions put forward have been
taken from practice in other countries
and that this practice may not translate
successfully into the UK regime. In
particular there was uncertainty over
what exactly was meant by a ‘binding
vote on remuneration’ – does this
mean a vote on the whole package,
or just on certain aspects? It was also
considered that companies should
pay more heed to the level of vote
they receive for their remuneration
proposals. Although a vote of 75%
in favour may get a proposal passed,
it should be acknowledged that a
significant proportion of shareholders
have voted against that proposal,
and the company should consider
whether its actions on remuneration
are causing it to lose the trust of those
investors. The group also felt it should
be understood that ‘shareholders’ is a
broad term referring to a diverse group
of different parties with different
interests. As such it is difficult to
align pay with ‘shareholder interests’
because of this variety in shareholder
interest. Many felt that shareholders
need to act together in order to make
their collective voice louder, so that
it is harder for companies and their
boards to ignore investor objections
over remuneration. 

» About the author
Rachael Johnson is Editor of
Chartered Secretary magazine.
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Meet the panel
1. James Upton
Assistant Director, Head of
Corporate Governance, Association
of British Insurers
James joined the ABI in 2005 as
an Analyst on the Institutional Voting
Information Service (IVIS) team, after
two years at Euromoney Magazine
focusing on governance in the
emerging markets.
James became IVIS Manager in July
2010. James recently took up the
position of Assistant Director, Head
of Corporate Governance within the
6
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Investment Affairs Directorate. James
began his career as a marketing
manager for an industry-leading
European services company. He is an
Associate of the Chartered Institute for
Securities & Investments.

2. Ken Rushton
Senior Consultant, Board Insight
Ken Rushton joined Imperial
Chemical Industries (ICI) in 1968 after
graduating in law from Trinity College,
Dublin. After a career in the company

secretarial function of many of ICI’s
divisions in the UK, he was appointed
Company Secretary in 1996. He took
early retirement at the end of 1999 to
take up the position of Director of the
Institute of Business Ethics.
In 2001, he was appointed to the
Financial Services Authority (FSA) as
Director of Listing and Head of the UK
Listing Authority. From 2004 he was
responsible for directing the review of
the UK Listing regime.
Ken retired from the FSA at the end
of 2004 and was an advisor to the
Financial Reporting Council in 2005-06
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consultancy based in the City of
London. An Oxford physics graduate,
he had an early career in construction
site management before joining the
Hay Group, where he eventually
headed the executive remuneration
business in the UK. More recently he
has consulted with Aon, Watson Wyatt
and, for the past two years, MM&K.
Damien has advised the
remuneration committees of several
FTSE 100 companies and international
corporations, as well as advising on
remuneration and performance across
the public sector and in privately
owned companies. He was co-editor
of the Executive Compensation
Handbook (Free Press).

4. Peter Swabey
Company Secretary and Industry
Leadership Director, Equiniti

and to Nestor Advisors from 2005 to
2010, where he led engagements with
emerging market companies, financial
institutions, central banks and capital
markets regulators. He is currently
Senior Consultant for Board Insight, a
corporate governance consultancy. Ken
is a Fellow of ICSA.

3. Damien Knight
Principal, MM&K
Damien Knight is a Principal with
MM&K, an independent remuneration

Peter is the external face of Equiniti
and responsible for the development
and support of all the share
registration and corporate governance
services offered by the company to
its clients and their shareholders. This
includes the company’s engagement
with market, Government and
regulatory contacts; representing
registrar and issuer interests on
industry bodies; and managing
Equiniti’s responses to formal and
informal consultations.
A history graduate, Fellow of
ICSA, and member of the Investor
Relations Society, Peter has worked
for more than 25 years in the share
registration industry.
Recent activities have included
engagement with the Government on
those parts of the 2006 Companies
Act relating to the register of
shareholders and shareholder
meetings, and the UK implementation
of the Shareholder Rights Directive; the
development of Electronic Shareholder
Communication strategies, Electronic
Tax Vouchers and Electronic (including
CREST) Proxy Appointment; work
on the revision of the Combined
Code and the Stewardship Code;
and the development of Votenow,
bringing modern technology to
company meetings.

Peter is immediate past chairman
of the ICSA Registrars Group, and is a
member of the Company Secretary’s
Forum, the CBI Companies Committee
and the Shareholder Voting Working
Group. He is a regular speaker at
industry conferences and events,
with an industry-wide reputation as a
technical expert on shareholder and
corporate governance matters.

5. Doug Armour
Director, David Venus & Company
Douglas Armour FCIS is a Director
at David Venus & Company, an
Equiniti group company. David Venus
is a firm of chartered secretaries
specialising in company secretarial
practice, company law and corporate
governance and compliance.
Douglas has over 25 years’
experience in all aspects of company
secretarial procedures and acts as
company secretary for a wide range
of public and private companies. He
is also the author of Company
Secretary’s Checklists and Company
Secretary’s Handbook, both published
by ICSA Publishing.

6. Philip Hudson
Director of Corporate Affairs, Drax
Philip became Director of Corporate
Affairs at Drax in January 2011,
having joined the company in 2007
as Company Secretary and General
Counsel. Drax, a FTSE 250 company, is
the owner and operator of Drax Power
Station, the largest, cleanest and most
efficient coal-fired power station in
the UK, responsible for meeting 7%
of the UK’s electricity needs. Through
burning sustainable biomass, Drax
produces more renewable power
than any other UK facility. Philip
joined Drax from Kelda Group plc, the
parent company of Yorkshire Water,
where he was Company Secretary and
General Counsel for seven years. Prior
to that he held legal management
and company secretarial roles in
the engineering and distribution
sectors following a period in the legal
department at Powergen plc.
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With executive pay hitting the
headlines, what is the fairest
approach to remunerating those at
the top?
Damien Knight: We’re here, in a way, to solve the problem
of executive pay. It struck me that as this is such an erudite
gathering, we should actually make quite a lot of progress
on that. I thought we might start by establishing quite
what that problem is – assuming there is a problem – which
stakeholders it is a problem for and what their objectives
might be.
We’ve got the Department of Business, Innovation and
Skills (BIS) consultations, of which I think there are three,
which impact on this. Two of them, overlapping ones, are
due in on Friday, which is the one on executive remuneration
itself, and the one on the Future of Narrative Reporting,
which has an important section on executive remuneration.
And there’s also the Kay review of UK equity markets. This
really seemed to get to grips with a lot of the issues there,
and I think there are one or two things in it that are quite
significant for executive remuneration.
I think there is a question, for me, about what the role of
institutional shareholders might be in the future – you can
see by the nature of the guidance and guidelines that have
come forward over time that it has been changing. Those of
you from the company secretary community might have a
view about how where the institutional shareholders can be
most helpful.
Executive pay is always an exciting media subject. It
has been for years, but I don’t think it’s ever got quite so
much press as it has at the moment. At MM&K we have
regular dinners for chairmen of companies and chairmen of
remuneration committees. At our last event one chairman
said that everybody in the not-for-profit and public sector
thinks that private sector executive pay is out of control.
And there was a fierce discussion because all the private
sector people were saying, well, we think that public sector
productivity is out of control.
Then Income Data Services (IDS) came up with these
figures, which have dominated not just the press but also
a lot of political comment since then. I’ve just looked at
the original press release from IDS and it’s written by public
relations people – to be reasonably exciting and attract
attention. It says ‘FTSE 100 directors get 49% increase in
total earnings, outpacing chief executive who saw a 43%
hike in earnings’.
The language is fairly moderate but it was really picked
up by all the press. The way they read these things, they
don’t recognise the fact that it’s an average. Also, I don’t
think any of the press understands how out-of-date this
information is: because the most common year-end – and I
think the IDS study covered year-ends up to June – the most
common year-end is December 2010. This means you’re
w w w . c h a r t e r e d s e c r e t a r y. n e t
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performance measures. They might be too short-term and
they might be measuring the wrong things, but the reason
the pay went up so much – and it wasn’t a lot in the last
year – is mainly because of what happened to company
earnings and share prices between 2009 and 2010. I think
earnings went up by, on average, 39% and the FTSE 100
index by 17% or 18%.
What is a bit more disturbing is that there has been a shift
of money from long-term incentives plans (LTIPs) into annual
bonuses, and particularly into deferred bonus plans. Now
– it’s all done through an annual bonus with a deferment
which, effectively, is a long-term incentive for performance
up front, rather than at the end. At the same time it is
evident that the levels of grants in long-term incentive plans
are actually dropping overall.
Next, there’s been a big shift, particularly in the FTSE 100,
towards ‘balanced scorecards’ or, at least, multiple measures.
Our research seems to indicate this is reducing the volatility
of bonus payments – so you don’t get some companies with
huge payments and other ones with very small payments;
everybody gets a bit. And that must be rather disturbing
because the whole point of performance-related pay is to
differentiate, not to pay everybody the same.
So there are problems. Between 1984 and 2004, FTSE
100 pay went up 15 times. General earnings and company
profits went up five times. That’s the picture – is this a fair
picture of what’s really happening? Who does it present a
problem for?

‘The primary issue is the
purpose of executive
remuneration.’
Peter Swabey

talking then about salaries that were paid in that year;
you’re talking about bonuses based on targets that were
set at the beginning of that year and performance in that
particular year, and finally long-term incentive values, which
are not amounts granted at all but are long term incentive
plans (LTIPs) realised or share options that have been cashed
and which were granted at least three years before that.
And when you work that out, that was actually before Bear
Sterns and Lehman Brothers collapsed.
We all know that that’s the case – those are the facts.
But looking at the newspaper headlines, you simply see
‘directors sit on each other’s boards and have rewarded
themselves, in the past year, 50% rises’. And it gets
repeated: so the Prime Minister says he’s disturbed, and the
Archbishop of Canterbury say he’s even more disturbed.
Even people like Richard Lambert, writing in the Financial
Times quotes all this stuff and then goes on to say ‘these
figures bear no relationship to overall company performance’
But, none of this is really true. You might not like the
10
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Ken Rushton: I think there is a problem around public
perception, the issue of fairness and the fact that there
is greed at the top of some companies. It’s becoming
increasingly difficult, given the economic background to see
chief executives, people at the top of companies and – in
financial services, very often people below the board level –
apparently having their snouts in the trough.
I agree with you that the problem is exacerbated
sometimes by poor presentation, whether it’s by PR
consultants or by companies themselves in the way they
display their remuneration. But nevertheless, at the root of
the issue there is a real problem about fairness. I think it
is now impossible to justify the fact that the average chief
executive is getting 120 times the earnings of the average
employee. That’s a statistic that people like Will Hutton trot
out and it captures the public mood. I think companies and
regulators have to respond to that.
It’s a problem around fairness and the stakeholders
– everybody is angry about it. Hence the anti-capitalism
protest being raised. There is much in the BIS paper that I
would take issue with, but nevertheless, I think there is a
problem and the Government is right to try and address it.
Damien Knight: There is a noticeable change in tone in
this, isn’t there, because if you look at the early institutional
responses to the crisis, when the FSA was drawing up its
code: the early work was not about quantum, it was about
risk alignment and pay for performance. But everybody’s
language has changed on this now. So, the Association of
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British Insurers (ABI), in their Principles of Remuneration start
by saying that this is about the amount of pay, the level of
pay that’s being taken out.
Philip Hudson: Clearly, there is a problem. What I’m
less clear about is whether that problem is a genuine,
inherent and systemic problem or whether it’s a problem
of perception or whether there’s a mixture of the two.
My experience of working with remuneration
committees is that I have yet to come across one that
seeks to do anything other than find a fair rate of pay
and a fair remuneration structure for the executives in the
organisation. And certainly, no remuneration committee
that I’ve ever come across seeks to reward failure – quite
the contrary.
I think, the other factor that needs to be taken into
account when you look at the things you were talking
about, Damien, the rise in executive remuneration over the
last, not just the last two or three years but the last 20, 25
years, is the nature of the market in which executives now
operate, which is, of course, a global market.
Any remuneration committee has inevitably got to
recognise that it is competing for the best executive talent
in the market that it operates in, which is a global market.
The other comment I would make is that all remuneration
committees try to temper what they do by reference to that
market, reference to survey data, reference to any data they
can find, which actually, as you say, currently is showing very
moderate increases in rates of base salary. They recognise
the need to link executive pay with pay in the organisation
as a whole, and with performance.
It’s quite difficult to design something that genuinely does
reward performance. Measurement is the key to it – it’s
a question of making, trying to make sure that the right
measures are taken.

Perception
Damien Knight: Well, one of the things we might come
back to is those words, ‘the market’, which a lot of people
see as being a problem: the way it’s reported, companies
gearing pay to it, and the question of how to measure
performance. Again, all of those are things that the ABI
has flagged up pretty strongly in their new Principles and
Guidance recently.
James Upton: Our view about the IDS survey is that,
actually, the 49% figure isn’t right. The obvious problem
with trying to get that message across is, actually, the right
answer is probably something like 20%, which is still much
too high relative to what everyone else is getting. There’s
a number of problems there; it’s not terribly helpful to use
the paper value increase, for example, of share options that
haven’t actually vested, so as to get to as big a number as
possible because it’s making the debate more difficult.
Some companies have absolutely got remuneration under
control. There are some remuneration committee chairmen

who do not pay excessive amounts. There are a lot of LTIPs
that work very well. Amongst smaller companies in the FTSE,
lots of company executives don’t get paid out, because their
incentive plan is actually linked to company performance.
The trouble is, there’s enough examples of people
getting paid too much, too quickly, without linkage to
performance, that the perception is that all of executives’
pay is out of control. We need to try and separate the
different elements out.
Philip Hudson: Absolutely, I agree with that. Of course,
an LTIP doesn’t necessarily pay out – and I have experience
of that. Now, the reason it didn’t pay out was because it
was linked to total shareholder return (TSR) which is the
traditional method of measuring performance.
That isn’t always the most appropriate measure,
particularly when you’re looking at the market conditions
that we have now. There’s huge volatility. And to some
extent, total shareholder return is not actually within the
direct control even of the board, because of extraneous
factors. So to pin everything on TSR isn’t necessarily the
right or only measure to use.
James Upton: It’s a legitimate measure, but not the only one.
Philip Hudson: Absolutely so it’s a question of finding the
right measures. If you’re looking at market conditions such
as the present ones, I think boards ought to be as interested
in how their management steers the company through
difficult times when you don’t necessarily expect to see
constant increases in shareholder value.
Ken Rushton: James, are shareholders now calling for
remuneration committees to set performance conditions
which reflect, as far as possible, the key performance
indicators (KPIs) that the company is actually using as part
of its strategy – as well as for monitoring the execution of
strategy? Those KPIs are becoming increasingly transparent
because you’re being encouraged to make them public.
James Upton: The ABI has been doing a huge amount
of work on this. My last six speeches have all had sections
about company-specific performance conditions. I don’t
think there are many people left that think 50/50 TSR/
earnings per share is the Holy Grail. I actually don’t think
anyone ever thought it was. The ABI’s guidelines, at
one point, mentioned TSR and some consultants and
companies looked at that and thought, okay, the ABI’s
advising we use TSR. Some consultants even sold it as a
product. The reason we mentioned it was to say that, if
you use it, there are certain conditions which you should
observe about its use. We weren’t saying ‘everyone should
go down a 50/50 route’.
Damien Knight: Well, I don’t think we should blame the
ABI for it, really. It actually came out of the Greenbury
Review originally – he was strongly advocating TSR. But I
can remember at the time, a couple of companies – it was
w w w . c h a r t e r e d s e c r e t a r y. n e t
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almost a kind of religious statement – saying that relative
TSR represented true performance of the company. Yet we
do a non-executive survey every year and, last year, more
than 50% of non-executive directors (NEDs) said they were
unhappy with total TSR as a measure. There are all kinds of
reasons for this – the practicalities of TSR are enough to rule
it out.
Peter Swabey: I can’t help thinking that the primary issue
is that we need to get back to the fundamental purpose
of executive remuneration. For me, that is around the
attraction, retention and reward of key executives in the
company. The question, then, is how you achieve that
purpose in a way that is perceived to be fair and reasonable,
both by the individuals concerned and by the market and
the public as a whole.
Now, there’s a lot of headlines about quantum because,
let’s face it, the press is going to get headlines out of
quantum. But when you look at the results of the survey, how
accurate is it, and to what degree has it been cherry-picked
to make a good press release? As you say, the shift from
long-term incentives to deferred bonuses; may be one way of
reducing visibility and hence some of the headline elements.
Damien Knight: It takes it out of the perspective of
shareholders, in a way.
Peter Swabey: Yes, takes it out of this year’s reporting and
partly moves it on.
Damien Knight: Giving more control of reward to the
chief executive, some people would say, as well.
Peter Swabey: Yes. So then we have to consider what
the structure of that remuneration should be in order to
encourage the behaviours that shareholders want – that
the company wants. The fundamental purpose of executive
remuneration is to promote the success of the company for
the benefit of its members as a whole. That’s what directors
are required to deliver under the Companies Act 2006.
Ensuring that the remuneration structures that are in place
actually foster that comes down to the balance between
short-term and long-term pay; to the relationship between
directors of various companies; and the greater globalisation
of the employment market.
If, increasingly, in order to retain and to get the people
that are the best people to lead a company forward, you are
competing with a lot of other companies in a lot of other
markets with very different pay structures, you’re inevitably
going to have to pay higher rates than if you were always
promoting people from within.
Damien Knight: Do you think that higher levels of
increases of executive pay over the last 10, 15, 20 years
are all explicable in market terms, or do you think there’s
something else going on?
Peter Swabey: I think there’s a degree of ratcheting. As
12
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we’ve had directors’ remuneration reports which – don’t
get me wrong, I think are a very good thing – it means
that directors and their advisors can very clearly see what
the directors in other companies are being paid. And that
then creates a retention issue; if you have people who
you think are really good and yet they see that somebody
else at another company being paid substantially more
than them, then there’s got to be a concern that they may
be headhunted. For example, some years ago, when a
number of companies were privatised – that immediately
created a pressure on salaries from moving from public
sector to private sector because, historically, there was a
significant difference there. So certainly in the past, I think,
that was an issue.
Ken Rushton: I hesitate to say this with our chairman
coming from a remuneration consultancy, but I do think
the consultancy industry’s got something to answer for. The
consultancy used to come in and say to our remuneration
committee, ‘you’ve got to be in the top quartile’ – they were
telling all the FTSE 100 companies they had to be in the top
quartile. Of course, that’s impossible.
I read the remuneration report in Drax’s annual report. It
was a very good report and I recommend it to everybody.
But you actually go out of your way to say you’re not aiming
to be anywhere near the top quartile?
Ken Rushton: That’s pretty rare amongst companies.
Where consultants do have a role to play is designing these
complex incentive schemes, but I do think the consultants
have something to answer for in the performance measures
that they were advocating. We’re all talking very sensibly
here about having measures that really are related to
strategy but that’s not always what the consultants would
say. The consultants were telling us, ‘look, this is what BP
does, this is what Shell does, you’ve got to do the same’!
Philip Hudson: I agree with that. Last year, our executive
directors – and it was reported in our accounts – got
reasonably good increases in base salary.
Ken Rushton: From a fairly low base.
Philip Hudson: Yes, from a fairly low base, and also on
the back of the fact that there had been no increases in the
previous year. It was compared against what the general
workforce had got, so we believed they were justifiable.
Part of that was bringing them in line with the market,
and yet we’ve just had another report of survey data which
shows that, at least against certain measures, they’re again
dropping towards the bottom end of lower quartile.
So there is that element of ratcheting, if remuneration
committees all aim to pay upper quartile. The reports are
normally of extremely high quality in terms of breaking up
the elements and being clear about what is being measured.
But it comes back to this point of measurement, to me. You
know, what are the right measures and comparators for the
particular company?
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Damien Knight: The performance measures?
Philip Hudson: Well, the performance measure and the
right pay comparators. And, for example, a 49% increase in
executive pay; what does that actually mean? Does that take
into account LTIP potential, which may not be paid in full or
at all?
Damien Knight: Yes, it is in the report. It wasn’t in that
particular report, but it is all there.
James Upton: Just picking up on your pay data point, I was
chatting to a remuneration consultant a couple of weeks
ago who was saying that there is a belief that pay data gives
one answer, but different consultants’ comparison data can
show a difference for a chief executive of up to 30%.
Ken Rushton: Oh, easily.
James Upton: So I think there’s a real problem with blind
trust in pay data because it depends which report you’ve
got, depends where your executive sits, depends on how
the role he’s doing is interpreted. I think they’re a lot more
difficult to compile and use than people actually think.
Damien Knight: Of course, that’s going to get worse.
One of the BIS proposals is that there should be a single
figure which – the media will love – but companies will be
struggling to find what to add up. To get that single figure
companies will all do it in different ways.
James Upton: Yes, and the ones who are trying to hide
something will make sure they do it in a way that makes it
look as flattering as possible.
Philip Hudson: As long as it’s an apples and apples
comparison and there are standards to ensure that, I think
that’s a good idea

Possible solutions
Damien Knight: Can I take a cue there and talk about
the BIS proposals? There’s the executive remuneration
consultation and there’s the narrative reporting one, but
let me just pull out what I think are some of the important
proposals. Well, the way it’s structured is there’s a set of
proposals on governance and a set on remuneration design.
The important ones, it seems to me, are the proposals
about talking about a binding vote, next – the suggestion
of shareholder representatives on nominations committee.
That’s quite a subtle suggestion, isn’t it, because the idea
there is that the nomination committees will then appoint
directors who are less biased. You’re shaking your head
because surely you can see all these young civil servants
dreaming up all these ideas.
Next proposal on: stronger guidance on remuneration
committee memberships to prevent conflicts of interest;

‘There’s a real problem
with blind trust in pay
data.’
James Upton

employee representatives on remuneration committees; and
employee votes on remuneration proposals.
James Upton: Can I start with a general comment? First of
all, we haven’t finalised our responses to either of the BIS
papers. BIS has looked around the world for practice that
works elsewhere and considered importing it into the UK.
Part of the reason that other countries do these things
is for company law foibles in the countries in which
they developed. Firstly, Germany has a long history of
co-determination, and the constitution adopted in 1949,
the Basic Law, provides a very different framework for
relations between employees and companies. Also, the
German system of co-determination exists within a two
tier board structure, in which the supervisory and
management boards have distinct roles and responsibilities.
In Sweden, the Shareholder Representative model developed
because Swedish listed companies were generally controlled
by bloc shareholders, primarily large family investors
or banking-industrial groups, who also determined the
w w w . c h a r t e r e d s e c r e t a r y. n e t
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composition of the board. The Shareholder Nomination
Committee was therefore created to give external minority
shareholders a way to ensure they had greater input into
board composition.
When you bring these things to the UK, out of context,
I think they just don’t work. Which shareholder is going
to sit on the remuneration or nominations committee? If
you’ve got a dissident shareholder on your register, do you
put them on it because they’ve got the biggest stake? I
think you’ve got to accept that, in a similar way, the UK has
ended up with the comply or explain system. You’ve got to
try and make it work better, rather than forcing odd bits of
legislature into our system.
Peter Swabey: Yes, I entirely agree with that. It’s almost
worse than that they’ve been round the world looking
at other solutions. The Government seems to have put
in this discussion paper every solution that’s ever been
suggested in the press, and not all of them seem to
me to add a vast amount of value. For example, take
shareholder representation on the nomination committee;
the nomination committee is made up of non-executive
directors, and therefore it’s entirely made up of shareholder
representatives; that’s what non-executive directors are.
Presumably, that means that somebody doesn’t understand
that’s what a non-executive director is, and for me that it
beggars belief. There may be a view that they don’t always
behave like shareholder representatives, but that’s a
different issue.
Ken Rushton: Yes. To be fair – but why should one be
fair to BIS? As someone, when I was in the FSA, having
to draft those papers, it’s a discussion paper – it’s not a
consultation – the difference between those is that, in a
discussion paper, you just throw in all the options. They’re
not actually proposals, so I don’t think we should give
them too much credence.
Damien Knight: And they do negate some of themselves,
don’t they?
Ken Rushton: I haven’t yet met a shareholder, a serious
institutional shareholder, who would want a mandatory
vote on remuneration or want to be represented on the
remuneration or nomination committee. I just don’t think
any of those will fly. I’m not sure we should waste a lot of
time on them, to be frank, for all sorts of reasons.
Philip Hudson: I simply don’t understand what a binding
vote on remuneration means. One thing the institutional
shareholders quite rightfully get a little bit wound up
about is when companies bundle a load of issues into a
single resolution. We’d end up asking ‘which bit of the
remuneration report don’t you like, is it the chief executive’s
pay, is it the LTIP, is it the bonus?’ It would be impractical.
However to the extent that they’re driving towards greater
requirements to disclose, to discuss, to consult over things
then, excellent.
14
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Doug Armour: I think that some of the proposals are
transparency for transparency’s sake. Bizarrely, this may
be one area where transparency might not be such a
good thing because some individuals, and certainly some
companies, want to be seen to be in the top quartile. And
therefore everybody else knows what we’ve been paid, you
want to have a pay rise.
I read an interesting article about market-makers and
people, where they were saying they use salary structure
and particularly the bonus element to show who’s top. And
actually, once you get beyond a certain level, say, £2 million
salary, you could pay the rest in coconuts and as long as I
got more coconuts than you, I’m better than you. It really
doesn’t matter – bonuses are used to show who is best. I
think there’s a danger that it may be creeping into executive
remuneration as well, to show that either I’m better or we
as a company, we pay best. And it is ratcheting things up.
Peter Swabey: But as far as the remuneration vote itself is
concerned, and accepting that it’s only an advisory vote, we
have been seeing over the last few years the level of support
for that steadily and significantly increasing. In 2011, the
average FTSE 350 Remuneration Report amongst Equiniti
clients was approved by 94% of votes, which is pretty good.
There was one company that I know of which lost the
resolution this year, and one other that had a fairly close call,
but lowest FTSE 100 vote in favour amongst our clients was
85% which makes me wonder whether remuneration is as
much of an issue for investors as is sometimes suggested. In
terms of the level of votes withheld, you’ll occasionally see
a company with a substantial withheld vote, but those seem
to be the companies that, as Ken was saying, go out to their
investors and try and do something about it for next year.
You very rarely see the situation that they seem to be talking
about in Australia where if you get two low votes then you
have to have a thorough rethink.
James Upton: As we’ve seen votes becoming more
contentious, there are more withheld votes than votes
against. There is therefore a risk that the vote could become
devalued. There seems to be a disconnect between how
some non-executive directors view the voting result of the
remuneration report compared to their own vote. For most
non-executives, it is a serious problem if they receive less
than 95% in their re-election vote. But boards seem to think
that if the remuneration vote receives 70% support, then it
is ok. But the point is, they are possibly losing the trust of
part of the shareholder base. It is important to carry as many
shareholders with you as possible. When a company requires
an emergency rights issue, it needs shareholders to say, ‘yes,
absolutely fine, we trust you’.
Ken Rushton: You’re quite right, James – to go back to my
old days, the directors were really concerned about their
own personal vote when they came up for re-election. I
think the biggest stick that the shareholders have is that
vote on the directors.
Now, I’m not necessarily saying this as a proposal but
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‘It’s a question of
perception versus reality.’
Philip Hudson

there could have been another option which isn’t in this
paper – you could actually bundle the resolution. I mean
you could say that each vote on a director standing for
election could also be a vote on accepting or rejecting his
remuneration, on a director-by-director basis. So then you
don’t have the problem of which bit of the remuneration
policy is it you don’t like? But if it was specifically on each
director’s pay, that could be quite uncomfortable.
James Upton: Would that be alongside a vote for their
re-election or would it be the same vote?
Ken Rushton: Yes. I was suggesting it would be a separate
vote so you’d be voting first on his re-election and then
you’d be voting to confirm his pay.
Damien Knight: So, the first vote is, do we give him any
money? And then the second vote is, are they allowed to
turn up at board meetings?
Ken Rushton: I actually think something radical has to be
found, yes.
Damien Knight: One little thing just to throw in; the BIS

document says very clearly that it is common practice for
directors to sit on many boards – I thought, that doesn’t
seem to ring with my experience. So I did a full analysis of
FTSE 100 directors and this is what I found.
The first thing I found is that in reports with years ends up
to June the number of directors with only one directorship in
the FTSE 100 is 88%. I haven’t had time yet to sit down and
look at the mid-cap companies.
Furthermore the number of executive directors on the
board of another FTSE 100 company is 52. That’s very
interesting, 52, because that actually represents 5% of the
total. There’s about 1,000 directors altogether. This 52 is also
interesting because only 25 of them are chief executives,
and 19 of them are finance directors – it shows the power
of finance directors nowadays.
There was a study done in the US in the late 1990s which
talked about interlocking boards. It’s quite a nice expression.
And the research went further than finding out how many
interlocking boards, which I think was about 8%, but it then
looked at the pay to see whether the pay was higher in the
interlocking boards, and it was. It was something like 17%
higher in this study.
Now, guess what the number of interlocking boards is
in the UK? It’s zero. There aren’t any. There is one case
where a non-executive director is on two boards with an
executive, but there are no cases where two executive
directors are interlocking.
Philip Hudson: But again, it’s a question of perception
versus reality here, isn’t it? And actually, it’s a very easy thing
to do, to put in some regulation or disclosure requirement
to demonstrate that this ‘you scratch my back, I’ll scratch
yours’ culture simply can’t exist. So it’s not just a matter of
fairness, it’s a question of ensuring that fairness is visible.
James Upton: I would agree in general that we don’t have
a huge problem with cross-directorships in the UK. We
simply don’t see them as we go through our IVIS reports
each year. But I think the problem with those statistics is that
it says a lot about the composition of the FTSE 100. There
are lots of companies from around the world which, by their
very nature, won’t have any links to other companies in the
FTSE 100 and therefore won’t have cross-directorships.
Ken Rushton: That’s one of the flaws in this BIS report:
the basic premise that chief executives’ pay has increased
by whatever the percentage was between 1998 and 2010
in FTSE 100 companies. But if you look at who was in
the FTSE 100 in 1998 and who was in the FTSE in 2010,
there’s a heck of a difference because you’ve got all those
foreign companies from Russia, Kazakhstan, India, who have
different attitudes towards board pay than UK companies.
James Upton: But the other aspect of that was this link
between chief executive pay and performance. There’s no
data in the BIS report actually arguing one way or another,
demonstrating one way or another whether chief executive
pay has gone in line with profits. It’s all against share price.
w w w . c h a r t e r e d s e c r e t a r y. n e t
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And as soon as you look at share price from 1998 until
now, it’s going to look aligned because share price has been
woeful, hasn’t it, in inflation-adjusted terms?
Ken Rushton: So why isn’t the data here about profits
related to performance? It’s not difficult to get that data.
Peter Swabey: But that causes problems in itself.
I was talking to one company last year where they
desperately wanted to reward one of their execs on the
basis that, yes, they had a terrible year – but without him,
it would have been so much worse. Because of the way
that their compensation was structured, they couldn’t
actually do anything.
Philip Hudson: The point is that it isn’t always just absolute
financial performance. You have to be able to explain the
relevance and importance of other measures. If there’s a
justification for it then shareholders, I find, will accept it.
James Upton: Yes, I think shareholders will be receptive if
they can really see the problem. If there is a genuine risk
and if that risk is communicated properly.
Damien Knight: There’s quite an interesting proposal
here, which I think is worth a little discussion; simpler
models of remuneration relying on the director’s level of
share ownership – the idea here being that you might
pay somebody a moderate salary and everything else is in
restricted shares.
Philip Hudson: One issue of public perception is that it
is generally accepted that entrepreneurs who take the
risks with their own capital are rewarded, whereas now
it’s the executives who don’t necessarily risk their own
capital who can receive very high rewards. A share based
system would go some way towards rectifying that
perception, wouldn’t it?
James Upton: I think this idea is gathering pace. You could,
for example, pay a £1 million base salary, give them ten
times that in shares – and they have to hold them for a long
time. The problem with this is that there are no performance
conditions attached to them. This then becomes much more
like the US model and in general they have an even bigger
issue with pay. Particularly with payments for failure.
But I think this simplicity is seductive. The basic amount
will start off at, for example, £1 million salary with ten
million shares, but over time both elements will increase,
and the increase could be even quicker than it currently is.
Peter Swabey: And while complexity is probably
theoretically bad and simplicity is probably theoretically
good, I think a lot of the complex structures have arisen
from a desire – particularly from remuneration committees –
to try and focus on the behaviours that they want to reward,
and to design structures that deliver that link between pay
and performance.
16
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‘The biggest stick
shareholders have is a
vote on the directors.’
Ken Rushton

Philip Hudson: Yes. But equally you could take the view
that an investor’s focus will be on the level of return, the
behaviour of couldn’t care less how the management of the
company may only come under the spotlight if that return
falls below an acceptable level.
James Upton: Yes. But what shareholders are looking for
is management alignment with their interests. The whole
reason for executive pay is an attempt to solve the agency
problem.
Damien Knight: Moving to the Kay review, there seems
to me to be a lot of difference between alignment with
shareholders by giving somebody shares, requiring them to
hold shares, and alignment with shareholders by requiring
a relative return. Perhaps the interests of the beneficial
shareholders or beneficiaries of trusts is different from
individual asset managers who are being measured on their
fund performance on a relative basis
Peter Swabey: One of the issues with all of this is that
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we talk about aligning executive pay with the interests of
shareholders, but shareholders, frankly, don’t necessarily
have the same interests as each other. There will always
be some retail shareholders who take issue with the sheer
quantum of remuneration; others may be more concerned
about pay structures. Then you’ve got the short-term
investors. It has been reported that as soon as some of
the shorter-term investors in Cadbury realised that a quick
buck could be made from the Kraft offer, that was it, they
were out, regardless of what they might have thought of
the long-term benefit of holding shares in Cadbury. So
shareholders do not necessarily have one consistent view,
and that adds complexity.
Ken Rushton: But as far as the UK institutional shareholders
are concerned, there are mechanisms now for getting a
consensus from the panels that the ABI, in particular, draw
together. And most companies – well, certainly most FTSE
100 companies, will take a new scheme to an ABI panel.
Peter Swabey: Yes, absolutely.
Ken Rushton: So it’s up to you guys on those panels – to
ensure that if you feel that the sense of direction is wrong,
to raise it at an early stage. There is a problem at the
moment in getting a consensus view from investors as to
what it is they want to change. Companies are struggling,
investors are struggling – it’s a dangerous situation we’re in
at the moment, and nobody knows really what the best way
forward is.
James Upton: I think there’s a number of possible causes
for the difficulty in reaching a consensus. One is that
investors’ strategies have changed. Some continue to pursue
buy and hold strategies, but another perfectly legitimate
way of matching long-term liabilities is through a short-term
trading strategy.
Damien Knight: Does that mean, in a way, that the
traditional joint stock model is not quite right? If you
imagine there’s a spectrum of providing funds to a company
from bank loans right through to equity, that’s one role of
equity in a company. But the other role of equity is as the
top of the corporate governance pyramid that makes the
ultimate decisions. Is it right that those should correspond
with each other, completely?
I could imagine a situation where voting rights
were constructed in a different way so that long-term
shareholders actually gained greater rights than those who
are engaging in high-speed trading.
James Upton: I think there are potential problems with
trying to separate long-term owners out by having a
distinguishable type of voting right. I think life could become
difficult for the registrars and for all the partcipants in the
voting chain, and also for shareholders themselves when
they’re trading shares because they won’t necessarily be
directly fungible.

Principles
Damien Knight: Let’s now take a moment to talk about
what the ABI have been proposing. The points about key
performance indicators (KPIs), as I read it, was particularly
about annual bonuses. I know James is shaking his head but
there seems to be certainly a gap between annual bonus
targets and KPIs from as far as we can see. There are two
things here: people create KPIs because they feel they ought
to be showing things like that in their Enhanced Business
Review. Separately from that, they’re thinking about their
bonus targets – not every company manages to align the
two of those things.
There’s also the suggestion that remuneration committees
should be reporting and justifying the use of discretion,
particularly in regard to exceptional one-off rewards. The
de-emphasis of the marketplace and some of the things
there seemed a little bit curious, because a number of you
today talked about companies still thinking, or remuneration
consultants still saying, you ought to be upper quartile.
The principle of aligning remuneration with risk
management – I just wonder how much of that is fashion
and politics. I mean, when I’ve pushed back on this one, I
don’t think non-financial companies think generally in those
terms. You might, if you were BP, I suppose, and you’ve got
huge assets and long-term risks, but generally that’s not the
case. Clawback is the other one that feels like fashion. I’m
not even sure everyone even agrees what clawback is; but
that’s in the BIS proposals too.
James Upton: Well, shall I just take a moment just to set
out what it is we’re trying to do? I’ll run through some of
those points. When we first issued the principles in the
1970s they were relatively simple. We felt that the previous
Guidelines, as they had developed, had become very difficult
to understand, and were inaccessible to some of the nonexecutives we are trying to communicate with
We wanted to make them clearer. With the debate
becoming more politicised, we were finding that we were
being asked to say why shareholders are interested in the
debate around remuneration. That’s what we have tried to
capture in the first few pages of the Principles. They follow
a natural progression from shareholders, to the board, the
remuneration committee then to policies and structures This
year we also asked fund managers to be involved in the
drafting, and that is partly why there is a lot more emphasis
on strategy and risk, and the division between dividends,
executive remuneration and capital expenditure.
Damien Knight: Do you mean individual professional fund
managers, as opposed to their corporate governance staff?
James Upton: Yes, because that just gave us a slightly wider
focus, which I think is reflected in the document. So I’ll try
and take each of your points in turn.
KPIs – This year, we started to include the overall
company KPIs in the IVIS report. We have also been
comparing them to those used in the remuneration report.
w w w . c h a r t e r e d s e c r e t a r y. n e t
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Damien Knight: Exactly. Has anybody defined it?
James Upton: Our view of malus is that it is where
rewards have actually been paid and received. At some
future date in time, should the company discover that there
was some fraudulent activity they would reclaim the money
from the individual. Clawback is applicable where awards
have been made but are yet to vest. We’ve talked to a
number of lawyers on this and they all have different views
on which is easier to implement. Most companies seem to
be opting for clawback.
Damien Knight: One of the things that certainly seems
to be in the minds of some European politicians in this is
that they would also want to claw back if performance in
later years was worse. So if you did have a really good year
and you got paid this and it’s deferred, but if the next year
wasn’t so good or the year after wasn’t so good, well, you
claw back. But, that’s the job of the long-term incentive to
deal with that, not clawback.
James Upton: And this is the problem. It’s a difficult area.
If you look at companies who have been involved in major
environmental accidents, how many of their long term
incentives shouldn’t pay out? Is it everything that was in play
at that moment in time, or is it simply the one that is about
to vest? It’s actually quite difficult to work out.

‘Something like clawback
looks very sensible.’
James Upton

In a lot of cases there is no linkage.
Use of discretion – we’re concerned that some
remuneration committees are ending up with too
much discretion. I think there’s a lot of pressure put on
remuneration committee chairmen, probably by the
executive team, to say ‘why aren’t you paying that out in full
– you have discretion, you should use it in my favour’. That
is why we are looking for clear reasoning and justification
for its use.
Emphasis on the targeting a median or upper quartile
level – we know that aiming for the median has had an
impact on the upwards ratchet of remuneration. That is why
we stress that the committee has to consider the business
as a whole. This takes into account what is affordable, what
makes sense and how much is required for retention. But it
is also a more strategic conversation that just accepting the
pay data as being correct.
Our focus on risk relates to materiality. If a risk is
business critical then it needs to be considered and its
management fully explained. On clawback and malus,
we’re purposely vague on which we prefer as legal opinion
appears to be divided.
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Damien Knight: But we shouldn’t be discussing the legal
aspects. We should be thinking about what the principle is,
shouldn’t we?
James Upton: Yes, and so our principle is, something like
clawback looks very sensible as a way of helping to avoid
payment for failure.
Philip Hudson: And by clawback, just to be clear, you mean
something less than the full amount of the potential benefit
paying out in due course?
James Upton: Yes.
Philip Hudson: When you talk about deferred bonuses,
doesn’t a bonus which is deferred into shares for a period of
time automatically do that, to some extent?
James Upton: There’s a variance in this across the market.
Some have deferment of cash, some are converted into
deferred shares. But then you still need to make the decision
about how much should actually vest. What is the event for
which clawback needs to be applied, how bad is it, and how
much could the directors have controlled it? All those things
come into this.
Damien Knight: Yes. I don’t know. I think our view would
be that all of this was most important as far as the banks
were concerned, that the attempt to extend it to industries
at large is perhaps not so good – is it appropriate?
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Peter Swabey: Yes I think that’s absolutely right because
there just isn’t a ‘one-size-fits-all’ for any of this. It’s the
extent to which pay is aligned with risk.
Philip Hudson: Well, exactly. I mean, risk, in an organisation
like ours – we have so many different functions going on,
and the risks applicable to each of them are very different.
So on the power station, for example, risks are managed
extremely closely in order to ensure that we don’t hurt
people. With energy trading things are managed closely
to mitigate the risk of financial loss. They’re different risks,
managed in wholly different ways. To me, a risk is anything
that prevents you from achieving a business objective and
those ought to be properly reflected in the company’s KPIs.
So whether alignment of risk management means anything
other than good performance against your objectives, I’m
not entirely clear.
Damien Knight: Any other questions, really, for James, or
any other points about the ABI?
Philip Hudson: The question about quantum struck me.
I mean, in a FTSE 100 company, one would have thought
that the cost of a remuneration plan is always going to
be relatively small in relation to the overall profitability of
a business which, by definition, is going to have a market
cap in excess of £2 billion or something like that. So I can
understand committees would want to look at it, but it’s not
going to, in many cases, surely, be the difference between
whether something is acceptable or not, is it?
James Upton: The decision about quantum cannot only be
about a comparison to the size of the business. There needs
to be a number of considerations including reputation, and
not paying excessive amounts. But as you go further down
the FTSE you find companies where the chief executive
is paid £2.5 million, but the market cap is £100 million.
That looks unbalanced, but again there will be other
considerations.
Philip Hudson: But doesn’t that unfairly penalise the
smaller company?
James Upton: No. What we’re trying to say on quantum
is that companies have to consider how much an individual
is receiving and what performance is being delivered. It’s
certainly dangerous suggest linking remuneration directly to
profit; for example, just because a company is at the top of
the FTSE 100 doesn’t mean their directors should all receive
£20 million each.

Stewardship
Damien Knight: Moving on, what should institutional
shareholders be trying to achieve in this governance
process? Is there a continued case for investor guidance of
this sort here?

Peter Swabey: I think there’s an important place for
investor guidance. It’s great that there are investor bodies
like the ABI putting guidance out. I think – that where it
gets rather more confusing for companies is where there’s
ABI guidance and then there’s lots of further guidance from
specific investor groups or advisors about what they may
or may not like. Now, obviously, that’s hugely appropriate if
one of those groups is a major shareholder in the company.
But equally, if they’re a, frankly, less significant shareholder
in the company, I think it can cause a certain amount of
confusion because as we said earlier, investors don’t always
have the same view and some have their own particular
hobby-horses.
James Upton: Not only do they have different views about
remuneration, but they will also different views about the
investment they have made, and that also comes into it.
Ken Rushton: I think there’s a slight dilemma here.
The impression I have is that with – organisations like the
ABI – most of their dialogue with companies is around
the subject of remuneration. Whether they ought to be
spending a bit more time on some other more businessrelated issues like strategies and risks and so on? And
yet the problem of remuneration is still there. I think the
pressure is going to come on organisations like ABI and
other long-term institutions to be a bit more aggressive –
maybe the wrong word – but even more interventionist.
But yet, it used to annoy me that so much of the time that
boards spoke with investors was around the subject of
remuneration and, unlike analysts, they didn’t seem to be
interested in the business strategy and the long-term future,
but the ABI was just talking about pay the whole time, yet
the problem is still there.
There doesn’t seem to be sufficient pressure being
brought to bear on the miscreants, who are letting down
the rest of the FTSE. At the end of the day, it’s not a huge
number of companies that get their remuneration wrong,
but there are a certain number and some of them, I’m
afraid, are slipping under the radar.
James Upton: Yes, I think there are a number of points
around this. We have about 200 or so consultations each
year. Most of them are about remuneration. The ones
that get particularly heated all happen behind closed
doors because otherwise we couldn’t have that kind of
conversation. And that sounds like an easy and pretty lazy
excuse, I know – but we can’t talk about our big successes
in public.
Ken Rushton: Which is fair, but where do they get their
pay data from? In my day, companies tried to ignore proxy
voting agencies. We actually took them seriously, simply
to limit the damage that they could do and I think more
companies now engage with them. They still produce some
outrageous recommendations based on poor research and
poor analysis of the research data.
Companies are shy of engaging, of raising their head
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above the parapet on director pay. So someone’s got to fill
the gap and at the moment, the gap is being filled by PIRC
and Manifest and the like.
James Upton: We do publicise our views to an extent.
Some of our ‘red-top’ governance alerts we will publicise
heavily where we think it’s a real breach of principle and
we want to set an example to the market. But not in every
case. If you talk to investors, they’d like to spend a lot more
of their time talking about other issues, such as succession
planning, rather than remuneration.
Ken Rushton: That’s good.
James Upton: It’s because they think there’s a lot more
value at risk on succession.
Ken Rushton: I agree with that.
James Upton: Bad succession tends to have an impact on
remuneration. There is a big difference between a company
that makes a retention payment to an financial director (FD)
who wants to leave, and the one who has succession in
place to fill the gap following the FD’s departure.
Damien Knight: Doug, I just wondered; you have a
company that provides secretarial services to companies. If
you’re an external company secretary, is it difficult to engage
sufficiently through the board with these sorts of issues?
Doug Armour: Remuneration wouldn’t really be an area we
would touch on, other than in terms of needing to try and
justify what the policy is and why. So in terms of questions
like ‘is the remuneration too high’ – that’s not an area we’d
get involved in.
But going back to your point, I think one of the problems
with individual investors is they don’t have enough of a
stake to make a difference in individual companies. If an
investor approaches the board and says, yes, we think the
remuneration policy’s rubbish, the chief executive in most
companies is just ignore them. Unless all the investors act
together, all the investor’s going to be able to do is sell out
quietly and go off and do something else.
With a strong chief executive or a strong board we
actually need the institutional holders such as yourselves to
stand together and say, actually, what you’re doing is wrong.
But actually try and publicise it a bit, because it’s only peer
pressure and its in having to justify it in the marketplace that
things are likely to change. So the quiet word in the ear is
often, as far as we can see, just ignored.
Damien Knight: Shall we move on to the companies,
then? Out of all of this, what should companies be doing
differently in the future? Does everybody accept Ken’s
assessment that we’re talking about a small number of
miscreants?
Peter Swabey: I think you’re talking about a relatively
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small number of companies where you would describe their
remuneration policy as being way out of line with the rest
of the market. But I think there are general issues that it’s
worth exploring – around the degree to which companies
can flex their remuneration policy to meet the needs of the
company, to retain and reward their key people and to do so
in a way which effectively represents what’s in shareholders’
and the company’s long-term interests.
Philip Hudson: Well, my view, as I said before; I don’t
believe that there are many cases of companies actively
seeking to over-remunerate their people, so we come back
to this question, the fundamental question that you raised
at the beginning, Damien; is there a problem? Clearly there
is a problem, but I’m not sure whether the problem is a real
one or a perceived one created by a few examples where
outcomes have appeared unfair.
Yes, there will be isolated examples where things are
wrong but, on the whole, I believe that most companies
try to put in place fair remuneration structures which are
relevant and motivating, incentivising, retentive for their
key management. And I’m not sure that I could cite many
examples where problems have arisen because of simple
unadulterated greed.
But the desire to get a return on capital is one of the
fundamental bases of our system. To be successful, it has
to be underpinned with transparency and integrity and all
those good values that, I think, most companies try to abide
by. If not, then there is the danger that behaviour is based
on greed. The improvement needs to come about through
greater demonstration of those underlying values rather than
in simply saying that ‘people are paid too much and it must
be cut in half’.
James Upton: I think that’s right. More transparency would
be better in a lot of cases. If you look at bonus payments;
a lot of companies don’t say how they got to the figure
of 120% of salary. They just state that targets were met.
Some may state broadly what the targets were but it is very
difficult to say whether or not that bonus is fair because you
don’t have the data to judge.
This lack of transparency looks like evasion. So, the
corporate sector as a whole, needs to provide more evidence
about how they came to the decision. This will help
make the press and the public more comfortable that the
individual executive deserves his 120% of his million-pound
base salary.
Philip Hudson: Yes, and then you come up against the
problem of commercial confidentiality a. I mean, for
example, my company would not want it in the public
domain that our three-year target for biomass burn, for
example, is x million tonnes, or that our target price is y.
That immediately destroys any competitive advantage or
negotiating position that we have out in the market.
So it’s a very difficult balance. I think there’s certainly
been room for improvement and companies have tried to
be more open about the disclosure around their bonus
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targets. And there may well still be room for improvement
but you will keep coming up against this issue of commercial
confidentiality.
Ken Rushton: But you could say, couldn’t you, that the
performance targets are linked to plant output, product
prices, without actually putting the figures in and I suppose,
if you were drawn behind the scenes by your major
shareholders, you might be prepared to give them a bit
more information.
Ken Rushton: At least you’d have the parameters there
without the actual numbers.
Philip Hudson: Yes. We do, but, ultimately, if you don’t
disclose your targets publicly, the automatic question is,
well, how do we know whether these targets are reasonable
or not?
James Upton: As I said earlier, we have spent more time
saying to companies, that they should select companyspecific targets. However, one of the risks that we’ve
encountered is advisors and companies choosing targets that
are too deep in their business. You wonder if some of them
are choosing them on purpose because they know they
won’t be able to disclose them. An example is a FTSE 100
company which uses a margin target.
Ideally, when we suggest company-specific targets, we
were hoping for transparent ones, which can be disclosed.
Ken Rushton: I don’t see why you can’t disclose margin
targets.
Peter Swabey: But, to be fair, if that’s one of the KPIs of
the business – you have to accept that it’s not something
they’d want to put in the public domain.
James Upton: Yes, I agree. And shareholders will accept
that to a point. But, I think there is a long-term risk that the
more targets that are used that can’t be disclosed, then the
harder it will be to answer the man in the street’s question
of ‘well, why exactly are you paying these people so much?’
Peter Swabey: Yes, but reporting and disclosure – by
which I mean what can be reported and disclosed – is one
of the key problems with this. Looking at the relatively
small minority of companies who have problems with their
remuneration report, a number of the ones that I’ve seen
in the last few years seem to me to have fallen into one
of two categories where complete disclosure simply isn’t
practicable: one is where they are perceived to be rewarding
somebody who is leaving and being rewarded for failure.
Now, there are all sorts of issues. Is he actually being paid
to go away rather than hang around in the business for
an extra few months doing what are perceived to be bad
things? If a compromise agreement of some kind is involved,
that is almost certainly not going to be disclosed in a way
that fully explains the situation, because there’s going to be

‘Institutional shareholders
need to stand together.’
Doug Armour

confidentiality agreements all around it, so that immediately
looks bad.
The other problem relates to new appointments, where
the nomination committee believes that Mr X, and after a
long search, perhaps only Mr X, is the man who can ‘save
the company’ – therefore they have to pay Mr X whatever
he wants to move from his previous company, pay a
relocation package and so on, convincing themselves that
they must offer a ‘golden hello’.
Those, I would say, are two situation where you’re going
to get some pretty tough questions. They are probably
reasonable grounds for doing something a bit out of the
ordinary, but you’re simply not able to make the level of
disclosure that could make the majority of shareholders
comfortable with what has been done, and there is plenty of
potential for the press to report on ‘boardroom excesses.

In short supply?
Ken Rushton: One of the core issues, to my mind,
particularly at the FTSE 100 level, is that all the focus in the
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media tends to be on chief executives. I’m not complaining
about that necessarily, but there is a shortage of good chief
executives. You know, if there were lots and lots of chief
executive that you could choose from in the FTSE 100, pay
levels would be different from what they are now. If you
find a good chief executive, you throw money at the person,
quite frankly, to get them on board.
Then if and when they fail you’ve got to get them out
as quickly as possible so you throw money at them again
to get rid of them because you don’t want to waste time
negotiating with the chief executive while the business is
going down the river. And that’s why people like Martin
Sorrell justifies his enormous salary because he knows he’s
good and there aren’t many people who could do the sort
of job he’s doing – a good chief executive is a hero.
If we had more talented people who could lead FTSE 100
companies that would be part of the solution. And I think
investors know that too – that’s perhaps why they’re not
putting sufficient pressure on. They know that with a good
chief executive, from the point of view of getting a return
on your investment, you need to keep that guy there and if
it costs that much then, so be it.
Damien Knight: It’s quite interesting, the Martin Sorrell
case. He’s designed his remuneration package himself. He’s
said, ‘this is what I’m going to do now, okay, I did that one,
now here’s my next one, which is even more extravagant
but it’s all dependent on achieving all these things’. One of
the things the ABI has emphasised, and BIS is emphasising
as well, is the relationship between the board’s pay and
that of the rest of the company, I mean, to the point that
they’ve made recommendations about a ratio [between
chief executive’s pay and the median salary in the rest of the
company]. I don’t know how that would ever work, but at
least the idea that somehow should be taking into account
what everybody else is paid as well. What do people think?

‘A huge component of
this is justification.’
Damien Knight

Doug Armour: Well, I think that’s one of the biggest
problems is the fact that directors get paid so much more,
not just whether 50 times more would be acceptable or 80
or 100 or 120, but also the fact that someone who gets
paid 100 times more than someone on the shop floor also
qualifies for 120% bonus, whereas the chap on the shop
floor will only get 5%. There is an inherent unfairness, for
most people.

Philip Hudson: Is it because we’re coming back to one of
the earlier themes that we touched on, which is the market?
What is really driving this isn’t greed, per se, but just market
factors. As Ken was saying there aren’t that many good
chief executives to choose from. If there was a vast supply
of them, the basic laws of economics would bring the
price down – but the reason it’s going up is because of the
shortage of the supply.

Damien Knight: See, coming back to this word ‘unfair’;
it’s very strange, how our discussion’s gone, really. At the
very beginning, everybody was saying this seems to be
manifestly unfair and when you’re talking about 120 times,
it’s unsustainable, and how did it get there? We’re not really
quite sure how it got there and yet we’ve got to a point at
the end of the discussion where we’re saying, well, actually,
most companies behave pretty well and the value system of
the board seems to be the right one and so on. So it seems
to me that we’re not, in some ways, any further down the
line to addressing the public perception problem of fairness,
or perhaps even the general employee perception.

Damien Knight: If you take a marginal value view of it, if
you have a huge corporation where the chief executive’s
pay is 0.5% of the value created in the organisation, that
chief executive theoretically will keep pushing and pushing
and pushing. And therefore it strikes me that when we say
that the purpose of executive remuneration is to achieve
alignment or is to incentivise people or focus people on the
right things it isn’t necessarily true.
I think a huge component of this is justification, and a lot
of the guidelines in the past have not been about alignment.
I think they’ve been about deserved and undeserved
remuneration: that may change in the future.
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Doug Armour: But, of course, the are not aimed at
directors or investors. They’re aimed at the man in the street
and he’s never going to feel it’s fair or sensible because, as
far as he’s concerned, it’s unattainable and therefore not fair.
Damien Knight: Yes. But presumably, it’s not the job of
shareholders or the job of boards of companies to be doing
more than dealing with that perception.
Philip Hudson: So is it a problem more for PR, then? It’s
probably never going to seem fair to the average person,
that somebody else earns 120 times what you do. What’s
the measure of fairness? All that companies can really do
is come back to the disclosure aspect of it – explain why
it is fair. They need to pick the right measure, for a start
– a figure of 120 times might be perfectly reasonable in
one organisation but not in another. Different company
structures are always going to skew your figures. You can’t
say, ‘one size fits all, 50 times is fine’. Fifty times what?
Average, lowest; there are all sorts of measures. There’s got
to be the clarity, but companies need to be aware of all the
issues when setting remuneration.
James Upton: I think that’s right. I think a lot of what we’re
talking about is that this is a societal question. It’s not just a
listed company issue. It’s happening in politics, it’s happening
in local councils. The people at the top are earning more and
more and, I think, the only way you can close the perception
gap is through transparency.
Ken Rushton: Do you think if it became public that the FSA
had actually rejected the remuneration proposals of a bank,
and the bank said, ‘well, we would have paid this much but
the FSA said no’, that the public reaction would be, ‘, that’s
good, let’s see it being applied more widely’?
James Upton: I think the problem with the perception is
that the answer will still be bad. There have been headlines
about banks with a bonus pool of £500 million which in
reality is a large reduction from previous years. But that
does not matter. To most people, bank bonuses will still be
too high. Perhaps you won’t actually be able to close the
perception gap. The £200 million figure will still, divided
by all their employees, be a large average bonus per head.
Which means the huge gap and disparity still exists.
Damien Knight: Do you think that we’re going to see
some odd legislation coming through as a result of the
consultations? If BIS took the advice of sensible people,
like the people here, they wouldn’t be doing any of these
things. Disclosure could be improved if that’s well thought
through, but the rest of the ideas don’t seem to make
much sense, really.
Peter Swabey: I think we’ll certainly be seeing something.
Whether it’s the something that’s in the BIS paper or not,
whether it will be something that is generated from the
EU Corporate Governance Green Paper, or a mixture of

both, I’m not sure. I think the feedback that I’ve heard
people talking about giving to BIS in terms of this
document is that, actually, not all that many of the ideas
that are being discussed actually float, for all sorts of
reasons, although there might be one or two tweaks
that you can make – around reporting and transparency,
disclosure, that kind of thing. That said, there is a very
clear political will to do something, and that may mean
more significant changes, but whatever they do, by the
time they get round to implementing things, I think we’ll
be further down the European line and seeing what’s
starting to come out of that.
Damien Knight: Of course, that happened with financial
services. The FSA’s first code was a pretty sensible code,
wasn’t it? Then the next one was driven really by the
European Parliament. But then, fortunately, you had this
idea of ‘proportionality’ that was introduced into it, which
actually was pretty sensible, which really meant that it at
least most companies didn’t actually have to do anything
too outlandish.
Ken Rushton: But outside financial services,, Europe has
had these recommendations on remuneration, rather than
directives, and they haven’t really been respected. We’re
way ahead of a lot of the rest of Europe so, at the moment,
I wouldn’t be too concerned about that. My worry is that
the corporate sector, in its responses to BIS, is going to be
still asking for more research and analysis and saying there
isn’t a problem. They may suggest little tweaks here and
there and will not recognise there is a fundamental fairness
issue. I don’t think they’re going to admit it and that may
annoy BIS and I’m not sure how they’ll respond – there will
be pressure for regulation. My view is that they’re going
to turn the heat on the investor community to be more
effective in their dialogue on remuneration. It’s going to be
uncomfortable, at the end of the day, for both companies
and investors. If the dialogue doesn’t produce results, I
think there will be some regulation. What the shape of the
regulation will be, I’ve no idea.
Damien Knight: I think what was suggested in the Kay
review proposals were much more exciting than anything in
the Stewardship Code.
Ken Rushton: But Kay is calling for evidence and, to an
extent, that’s what BIS is doing. I think what the corporate
sector is saying is ‘that’s great, let’s play it long and say there
should be much more research, much more evidence and
maybe it’ll go into the long grass’. I don’t think this one will
go into the long grass.
Doug Armour: I think there will be some more, and
probably voluntary guidance. Maybe I’m being too cynical,
but I can’t see the Treasury allowing BIS to put a cap on
salaries because they want the revenue.
Ken Rushton: That’s possible.
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